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REGENT DECISIONS 

Attorney and Client— Partnership— Liability for Misapplication of Funds.— 
The plaintiff was a client of the defendants who were co-partners engaged in the 
practice of law. One of the members of the defendant firm embezzled money 
of the plaintiff received by the firm in the course of' its business. The other mem- 
bers of the firm had no knowledge of the crime or participation in its fruits. 
In a bill to account, held, for the plaintiff. Model Building & Loan Ass'n v. 
Reeves (App. Div. 1st Dept. 1922) 114 Misc. 137, 194 N. Y. Supp. 383. 

If a firm in the course of its business receives money which is misappro- 
priated by one of the partners while in the firm's custody, the innocent partners are 
individually liable to the defrauded party. Plumer v. Gregory (1874) L. R. 18 
Eq. 621; Clark v. Ball (1905) 34 Colo. 223, 83 Pac. 529; see Uniform Partner- 
ship Act, § 14, b. It has been held in New York that such a misapplication 
is the individual wrong of the absconder, and not binding on the firm, since the 
tort was not committed in the course of the firm business nor for its benefit. 
Wrynn v. Pistor (1910) 141 App. Div. 104, 125 N. Y. Supp. 970. The action there 
entailed civil arrest and a reluctance to subject innocent persons to imprisonment 
probably influenced the decision. See Stewart v. Levy (1868) 36 Cal. 159. But the 
reasoning of the case is incorrect and is inconsistent with the instant case. A 
partner's liability for the tortious acts of his co-partner is determined by princi- 
ples of agency. See Pollock, Digest of the Law of Partnership (11th ed. 1920) 
53. It is riot a prerequisite to a principal's liability for his agent's fraudulent acts 
committed within the scope of his employment that the agent intended to confer 
any benefit on the principal. Lloyd v. Grace Smith Co. [1912] A. C. 716. A 
partner moreover is liable for other torts committed by his co-partner in the 
course of the partnership business even though no benefit accrues to him. Gris- 
wold v. Haven (1862) 25 N. Y. 595; Monmouth College v. Dockery (1912) 241 
Mo. 522, 145 S. W. 785. Thus there seems no valid reason for limiting a partner's 
liability merely because the defaulter at the time of conversion was not acting in 
the interests of the firm, so long as the money was received by the firm in the 
course of its business. The instant case arose before the adoption of the Uni- 
form Partnership Act in New York, but the result would be the same thereunder. 
See (1919) N. Y. Partnership Law, § 25 (2). 

Banks and Banking — Cashier's Check — Preferred Claim.— The plaintiff held 
a trade acceptance of one X which was sent to the defendant bank for collection. 
X, who was a depositor in the defendant bank with ample funds, paid the draft by 
check. The check was charged to the account of X and the bank mailed a 
cashier's check on itself to the bank through which collection was made. Before 
the cashier's check in the usual course of business had been presented for pay- 
ment, the defendant bank failed. Held, plaintiff entitled to preference over gen- 
eral creditors. Goodyear Tire & Rubber Co. v. Hanover State Bk. (Kan. 1922) 
204 Pac. 992. 

Where paper is endorsed to a bank for collection, the bank is trustee of it 
until collected. See Lippitl v. Thames Loan & Tr. Co. (1914) 88 Conn. 185, 202, 
90 Atl. 369. After collection, in the absence of any special arrangement, the 
bank becomes a debtor. Lippitt v. Thames Loan & Tr. Co., supra. The ordi- 
nary presumption that a bank becomes a debtor after collection, may be overcome 
by evidence of an agreement that the bank is to hold the proceeds of collection as 
a trust fund. Sherwood v. Savings Bk. (1894) 103 Mich. 109, 61 N. W. 352. 
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The insolvency of a sub-agent bank holding paper for collection terminates its 
agency and the proceeds of paper thereafter collected are held by it as a trust 
fund. Manufacturers' Nat. Bk. v. Continental Bk. (1889) 148 Mass. 553, 20 
N. E. 193. But if the collection is made before insolvency, the bank is merely a 
debtor. Terhune v. Bank of Bergen County (1881) 34 N. J. Eq. 367. It is diffi- 
cult to accede to the view of the court in the instant case for two reasons; first, 
it is contrary to the general rule that a bank holding paper for collection becomes 
a debtor after collection; second, assuming the bank to be a fiduciary, there is no 
res that can be the subject of the trust. Where the deposit to effect payment of 
paper presented for collection is made by charging the amount to the depositor at 
the bank, the assets of the bank are not increased. The liabilities are merely de- 
creased and the depositor is not entitled to priority. People v. Merchants etc. Bk. 
(1879) 78 N. Y. 269. In the instant case no specific money or other res had 
been actually set apart as the subject matter of the trust. The bank had merely 
transferred an obligation from the depositor to the plaintiff. The rights of the 
plaintiff could be protected under the rule that an agent for collection is a 
guarantor of the solvency of its sub-agent for the purpose of collection. Baldwin's 
Bank v. Smith (1915) 215 N. Y. 76, 109 N. E. 138. 

Constitutional Law — Privileges and Immunities— Dower. — An Oregon statute 
limited the dower rights of a non-resident wife to lands of which her husband 
died seized. Held, that such restriction upon dower is constitutional. Ferry v. 
Spokane, Portland & Seattle Ry. (1922) 42 Sup. Ct. 358. 

The right of dower in real property is determined by the laws of the state in 
which the property is situated. Thomas v. Wood et al. (C. C. A. 1909) 173 Fed. 
585. While it remains inchoate, it is entirely under the legislative control. Ben- 
nett v. Harms (1881) 51 Wis. 251, 8 N. W. 454. The legislature may alter, di- 
minish or entirely abolish it. See Rumsey v. Sullivan (1914) 166 App. Div. 246, 
247, 150 N. Y. Supp. 287. The privileges and immunities protected by Art. 4, 
§ 2 and the Fourteenth Amendment of the Federal Constitution are those pertaining 
to citizenship, both state and federal. Maxwell v. Bugbee (1919) 250 U. S. 525, 
40 Sup. Ct. 2. The Fourteenth Amendment does not prohibit a reasonable classi- 
fication of persons and things for the purpose of legislation. Atchison, Topeka 
etc. R. R. v. Matthews (1899) 174 U. S. 96, 19 Sup. Ct. 609. The statute in the 
instant case, which was passed for the security of titles and the protection of 
innocent purchasers against a non-resident wife whose very existence might well 
be unknown, is a reasonable classification under this amendment. Statutes sub- 
stantially similar to the one in question have previously been sustained. See 
Buffing ton v. Grosvenor (1891) 46 Kan. 730, 27 Pac. 137; Atkins v. Atkins (1885) 
18 Neb. 474, 25 N. W. 724. 

Contracts— Consideration — Effect op Inadequacy. — The plaintiff contracted to 
convey her interest in land worth several hundred dollars for $100 to her husband's 
sister. In an action to set aside the contract on the ground of fraud, held, for the 
plaintiff. If the consideration is grossly inadequate, very little additional evidence 
of fraud is required to authorize a rescission. Anderson v. Anderson (Ky. 1922) 
240 S. W. 1061. 

It is a time-honored principle of the law of contracts that a court will not in- 
quire into the adequacy of consideration, if a consideration is present. Brooks v. 
Haigh (1840) 10 A. & E. 309; see Ga Nun v. Palmer (1916) 216 N. Y. 603, 6(9, 
111 N. E. 223. To this general rule, there are various exceptions which include 
cases where money is given in exchange for a promise to pay money, Shepherd & 
Co. v. Rhodes (1863) 7 R. I. 470, where land is conveyed by ah heir expectant or 



